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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 
SESSIONS CASE NO.  :-  183 of 2014 
             (Under Section 302 of IPC arising 
             out of GR Case No 1003 of 2014) 
                                                             
Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Smti. Albisia Topno, 
       W/o Late Mikhel Topno,  
      Resident of Ghogra, 
      PS – Dhekiajuli 
      Dist- Sonitpur, Assam 
 
 
Date of framing charge  :- 05-09-2014. 
 
Date of Recording Evidence   :-  18-06-2015, 22-09-2015, 23-09-2016, 
       12-03-2018, 26-04-2019 & 11-06-2019. 
 
Date of examination of accused u/s  :-  18-06-2019. 
313 of Cr.P.C. 
 
Date of Argument    :-  18-06-2019. 
 
Date of Judgment    :-  02-07-2019. 
 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
 
Counsel for Accused   :-        H P Sadai, Learned Legal Aid Counsel. 
   
    

J U D G M E N T 

1.   In this case accused Albisia Topno is put for trial for the allegation of 

charge under Section 302 of the IPC. 
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 2.   The prosecution case in brief is that on 04-05-2014, informant Sisiliya 

Topno lodged an ejahar before the Dhekiajuli PS stating inter alia that on 03-05-2014 

while she was at Dhekiajuli Town, at around 2.00 PM quarrel took place between her 

parents after taking liquor and at 2.00 PM she came to know over phone that her 

father died. She immediately came to her house and noticed her father lying on the 

bed. On enquiry, her younger brother told her that her mother assaulted her father 

and as a result her father died.  

 

3.   On receipt of the ejahar, O/C, Dhekiajuli Police Station registered the 

case vide Dhekiajuli PS case No. 257/14 under Section 302 of IPC. Police after 

completion of investigation, submitted charge sheet against the accused person and 

laid the same before the learned CJM, Sonitpur, Tezpur for trial. Accordingly, the 

learned CJM, Sonitpur, Tezpur transferred the case to the Court of learned Addl. 

CJM, Sonitpur, Tezpur for trial. Since the offence is triable by the Court of Sessions, 

the same was committed to the Court of Sessions after furnishing the relevant copies 

under the provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned Advocate 

for both the sides, charge under Section 302 of the IPC framed against the accused 

person. The above offences were read over and explained to the accused to which 

she pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 9 

(nine) nos. of witnesses namely 1. Smti Sisilia Topno (PW1), 2. Dr Basanta Kandali 

(PW2), 3.Md Habibur Rahman (PW3), 4. Sri James Policar Tiru (PW4), 5. Md Ramnaj 

Ali, 6. Sri Julian Topno (PW6), 7. Sri Amlas Topno (PW7), 8. Sri Achinta Topna (PW8).  

& 9. Sri Keshab Ranjan Choudhury, IO (PW9). 

  

6.   Accused was examined under section 313 Cr.P.C. The defence plea is 

of total denial and declined to adduce defence evidence. 

  

7.   I have carefully gone through the record of the case and heard the 
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learned Counsel for both the sides.  

 

POINT FOR DETERMINATION 

 

8.   The point for decision in this case is that –  

 

(1) Whether the accused on 03-05-2014 at about 
2.00 PM at Ghagra under Dhekiajuli PS, committed 
murder, intentionally causing the death of Mikhel 
Topno ? 
 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

9.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

10.   PW1- the informant of this case said that deceased is her father and 

accused is her mother. The incident took place about one year back. She came to 

know about the incident at around 4.30 PM. On the day of incident, she was at 

Dhekiajuli Town. She was informed by her sister that her father died. Then, she 

came to her house. After reaching home, the villagers told her that her father died 

due to assault of her mother by means of lathi. She came to the police station and 

filed a written ejahar. Police seized one bamboo lathi and she put her thumb 

impression in the seizure list. Police also conducted inquest upon the dead body of 

her father and she put her thumb impression in the inquest report. Police took her 

mother and sent the dead body of her father to the hospital.  

  During cross the PW1 said that both her father and mother used to consume 

liquor. Her father used to drink heavily and remain lying on the road without having 

meal. On the day of incident also they consumed liquor. She noticed one small 

bamboo lathi about 2/3 feet in length on being shown by the villagers. Her mother 

never assault her father earlier. Quarrel used took place between them, but, her 

father used to assault her mother.  
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11.   PW2 the medical officer said that on 04-05-2014, he was posted at 

Kanaklata Civil Hospital, Tezpur as M & HO-I. On that that he conducted post mortem 

examination of the dead body of Mikhel Topno with reference to Dhekiajuli PS case 

No 257/14 under Section 302 of IPC on being escorted by UBC 197 Jiten Kalita of 

Dhekiajuli PS. Post mortem examination was done at 3.00 PM and on examination he 

found the following :  

Rigor mortis present. There was 2cm x ½ cm abrasion over left cheek. 3cm x 

2 cm swelling over right scapular region. Swelling over left hand.  

Fracture over right third rib, fracture left 3, 4 & 5 rib. Both the pleural cavity 

was full of blood. There was laceration over middle lobe of left lung.  

Other organs are healthy. All the injuries described are anti-mortem in nature.  

Opinion : in my opinion, the cause of death is due to hemorrhage and shock 

as a result of injuries sustained by the person.  

Ext.1 is the post mortem report and Ext. 1 (1) is his signature.  

    During cross the medical officer said that he did not examine the stomach 

and its content of the deceased. Smell of alcohol is found when stomach contents 

are examined. The injuries sustained by the deceased can be caused due to fall on 

hard surface.   

 

12.   PW3, said that he knows accused, informant and deceased. The 

incident took place about 1 ½ years back. On the day of incident, a quarrel took 

place between the accused and her husband at around 2.30 PM. He heard the 

quarrel from his house. He went to the spot and noticed a gathering of people. The 

people told that a quarrel took place between the accused and the deceased Mikhel 

and the accused Albisia hit the deceased with a bamboo Sekoni (the term „sekoni‟ is 

referred to a thin stick, made of bamboo, usually used from chasing away cattle or  

stick used to tame cattle during ploughing) , as a result Mikhel died. He did not 

notice much injury, but, he notice swelling over the cheek of the deceased. During 

his presence, police arrived. Albisia showed the bamboo sekoni to the police and 

confessed that she killed Mikhel with the said bamboo Sekoni. Police took both 

accused and the deceased.  

   In cross he stated that he has not seen the assault personally. After hearing 
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hulla, he went to the place. Mikhel used to consume liquor. Albisia confessed before 

police and at that time he was present. 

     

13.   PW4 said that he knows the accused. He knew the deceased Michel, 

who was the husband of the accused. He knows the informant. In the year 2014 one 

day, in the afternoon at around 5.00PM Gerson Topno came to his house and 

informed that his brother and sister-in-law quarreled and his brother died. He went 

to the place of occurrence and noticed gathering of people and the VDP chairman 

Rakhel. Then he informed the police of Dhekiajuli over phone. He noticed Michel 

inside the house covered with white cloth. Then police came and the accused in 

confessed that she killed her husband by hitting with a bamboo lathi. The police 

seized the lathi and he put signature in the seizure list as witness. The Material 

Exhibit-1 is the said lathi. The police took away the dead body for conducting post 

mortem examination.  

  In cross examination the PW4 said that first he heard that with a 

sekoni the assault was made. He heard police threatening and abusing the accused. 

Both often consume liquor. He is not aware initially what happened. He denied that 

the accused did not confess before the police.  

  

14.   PW5 said that he knows both accused and informant. He also knew 

the deceased Mikhel Topno. The occurrence took place about two years back. On the 

relevant date at about 9.10 AM, while he was going to market, he saw accused 

Albisia Topno beating Mikhel Topno. When he returned from market at about 4.00 

PM, he saw police, gaonburha, VDP Secretary in the house of Mikhel Topno. Then he 

went to the house of Mikhel and saw that police got the dead body of Mikhel Topno 

into the vehicle.  

     In cross he said that Mikhel Topno used to consume liquor regularly. He 

was beating his wife with a thin stick. Sometimes both the husband and wife 

quarreled with each other also hit/beat each other. He does not know how the 

deceased died. He denied that he saw Albisia Topno beating her husband Mikhel 

Topno.  
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15.   PW6 said that he knows the accused who is his step mother. Deceased 

was his father. The occurrence took place about four years back. He went for playing 

and in the evening hours while he returned, he saw villagers gathered in their house 

and they told him that his father died. He does not know as to how his father died. 

He denied that he had seen the occurrence and stated before police that his mother, 

the accused had assaulted his father for which he died. 

 PW6 turned hostile to the prosecution.  

 During cross by prosecution he denied that he has stated before police that at 

about 1.30/2.00 PM his father came back home after consuming excessive liquor and 

when his mother told something, there was altercation between them and then his 

mother assaulted him with a bamboo lathi (sikoni) as a result, his father fell on the 

door and died at the spot.  

    In cross by defence, he said that he has not seen any occurrence. From the 

villagers he heard that due to excessive consumption of liquor his father fell on the 

door and died. He has not stated before police that at about 1.30/2.00 PM his father 

came back home after consuming excessive liquor and when his mother told 

something, there was altercation between them and then his mother assaulted him 

with a bamboo lathi (sikoni) as a result, his father fell on the door and died at the 

spot.  

 

16.   PW7 said that accused is his mother and deceased was his father. He 

went for playing and in the evening hours while he returned he saw villagers 

gathered in their house and they told him that his father died. He does not know as 

to how his father died. He denied that he had seen the occurrence and stated before 

police that his mother, the accused had assaulted his father for which he died.  

PW7 also turned hostile to the prosecution. 

 During cross by prosecution he said that he has not stated before police that 

hearing about the altercation between his mother and father, he came home and saw 

his mother assaulting his father with a bamboo “Sekoni” and his father fell on the 

door. He denied that he has produced one lathi to police who had seized he same.  

 During cross by defence he said that he has not seen any occurrence. His 

father used to consume excessive liquor. He has not showed or produced any lathi to 
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police. He does not know from where police had seized that lathi. He has not 

deposed falsely. He does not know what has been written by police. He has not 

stated before police that hearing about the altercation between his mother and 

father, he came home and saw his mother assaulting his father with a bamboo 

“Sekoni” and his father fell on the door.  

 

17.  PW8 said that the victim was her uncle (bordeota, elder brother of my 

father). Accused is her aunt. The incident took place about five years back. At that 

time, she was in her house. Her residence and residence of accused and victim 

situated within the same campus. At around 10.00 PM the incident occurred. They 

heard both the accused and victim shouting at each other. After ½ an hour again 

they shouted against each other. Then, they went to see them. She noticed that both 

accused and her husband are engaged in scuffling then, the accused hit the victim 

with a bamboo stick and victim fell down near the door.  

 In her cross examination she said that she does not remember who were the 

people present, in the house of accused/victim, at the time of occurrence. The 

victim/her uncle used to consume alcohol regularly and used to assault the accused 

and her children. The victim fell down on the wooden buttam of the lower portion of 

the door. She has not seen the accused hitting the victim by the bamboo lathi, but, 

noticed the victim falling on the door. She has not noticed the bamboo stick in the 

court by which the accused hit her uncle/victim. She does not remember whether 

any other person arrived in the house of accused prior to her arrival.  

  She denied that she has deposed falsely that accused hit the victim by a 

bamboo lathi.  

 

18.   PW9 – the investigating officer said that on 03-05-2014 he was posted 

at Dhekiajuli PS as attach officer. On that day an information received by the OC of 

the PS alleging that at about 2.00 PM, a marpit taking place at village Ghogra gaon. 

The OC, directed him to go to the place of occurrence. Accordingly, he with party 

went to the place of occurrence and reached at 6.30 PM. They found the dead body 

of Mikhel Topno kept inside the house and other people standing outside the house. 

The people informed that a quarrel took place between the husband and wife and as 
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a result, the husband died and lying inside the house. He heard from the 

accused/wife of deceased that her husband was heavily drunk and quarreled with 

her. She was also drunk and during the quarrel she hit her husband with a piece of 

lathi and as a result, he fell down. The accused informed that the incident occur 

during the day at around 2.30 PM. He seized the lathi in presence of witnesses. Ext.2 

is the seizure list. He brought the dead body and the accused to the police station. 

On the next day, the Executive Magistrate conducted the inquest on the dead body 

at Police Station. Ext.3 is the inquest report. He sent the dead body to the KCH, 

Tezpur for post mortem examination. On 04-05-2014, daughter of victim and 

accused lodged FIR. Ext.4 is the FIR. The OC of the Police Station endorsed the FIR 

in his name for conducting the investigation. He prepared the sketch map of the 

place of occurrence and recorded the statements of witnesses. Ext.5 is the sketch 

map. He also recorded the statement of accused. He has also collected the post 

mortem examination report. After completion of investigation, he submitted the 

charge sheet against the accused under Section 302 of the IPC. Ext.6 is the charge 

sheet. M.Ext.1 is the seized Bamboo stick (sekoni).  

   He recorded the statement of witness Julias Topna (PW6). The said 

witness stated before him during investigation  that “at about 1.30/2.00 PM his 

father came back home after consuming excessive liquor and when his mother told 

something, there was altercation between them and then his mother assaulted him 

with a bamboo lathi(sikoni) as a result, his father fell on the door and died at the 

spot.  

   He also recorded the statement of witness Amlus Topna(PW7). The 

said witness stated before him during investigation  that “hearing about the 

altercation between his mother and father, he came home and saw his mother 

assaulting his father with a bamboo “Sekoni” and his father fell on the door”.  

   During cross examination the IO stated that in the case diary it is not 

mentioned from whom the OC received the information regarding marpit taking place 

at the village. There may be a GD Entry in the PS regarding the information, but he 

had no GD Entry so made in the PS after receiving the information. On the day of 

occurrence, he reached the spot at around 6:30 PM. In the case diary, he had 

mentioned that previous day, he took the steps for bringing the dead body and the 
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accused to the police station, but, he has not mentioned against which GD Entry the 

accused and the dead body brought to the PS. He visited the place of occurrence on 

04.05.2014, prepared sketch map. He recorded the statement of witnesses at the 

police station itself as they accompanied the dead body to the police station. During 

investigation, he came to the findings that on being hit by bamboo stick the victim 

himself fell upon the door and fell down and died. The distance between the 

Dhekiajuli PS and place of occurrence is about 7 kilometers. On 04.05.2014 at 9:30 

AM the FIR was lodged.  

 PW9 denied that PW 6 Julias Topna and PW7 Amlus Topna did not state 

before him that their mother (accused) hit their father with a „Sekoni‟ (stick). He has 

mentioned in the seizure list that Amrus Topna identified by the bamboo stick. He did 

not took the signature of Amrus Topna in the seizure list because he is an 8 (eight) 

years old boy. PW9 denied that Amrus Topna never identified the stick to be used by 

the accused and he without any basis in the seizure list mentioned that Amrus Topna 

identified the stick. He did not record the statements of the VDP Secretary who are 

the signatories of the seizure list. The seizure list was prepared, prior to registration 

of the case. There is no mention of GD Entry in the seizure list. 

PW9 denied that he prepared the seizure list illegally and he was not 

empowered to seize anything on 03.05.2014.  

He has not recorded the statement of the witnesses shown in the inquest 

report except Cisiliya Topna. In the inquest report, he has mentioned that one simple 

injury mark is found in right side on the face below right eye. Apart from that injury, 

no other injury noticed by him during preparation of inquest report. 

 

19.  From the evidences of the prosecution witnesses it is reflected that 

the police prior to receiving the FIR started the investigation. The PW9 admitted 

about starting the investigation as per the direction of the officer In-charge of the 

police station. The PW9 failed to note against which information he brought the dead 

body and the accused to the police station. The PW9 admitted in cross examination 

that Amrus Topno, who was an 8 years old boy, identified the bamboo stick. The 

admission of the PW9 goes against the statement of the PW3 that it is the accused 

who showed the lathi to the police. The PW9 during cross examination said that he 
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came to the finding that on being hit by bamboo stick the victim himself fell down 

upon the door and fell down and died. The PW8 during examination though said that 

there occurred scuffling between the accused and her husband, in cross examination 

clarified that she has not seen the accused hitting the victim but noticed the victim 

falling on the door. The PW8 said that the victim fell down on the wooden buttam of 

the lower portion of the door. Buttam is generally referred to piece of wood. 

  

20.  The PW 3 said that the accused confessed before the police that she 

hit and killed her husband. The PW4 said that he heard police threatening the 

accused. It is the principle of law that confession made before police is not 

admissible. None of the witness said that prior to the arrival of the police the accused 

made any kind of confession. In the FIR it was mentioned by the informant that her 

brother told that her mother (accused) killed her father, but nothing of that sort 

mentioned by the PW1 while deposing as PW1. The other siblings of the PW1 i.e. 

PW6 and PW7 did not support the prosecution case as they turned hostile to the 

prosecution. 

 

21.  The prosecution witnesses brought to the fore that the victim was a 

heavy drunkard and used to beat his wife. On the day of occurrence also the victim 

was drunk. The doctor who conducted the post mortem examination corroborated to 

the fact. The doctor said that during post mortem examination he found smell of 

liquor.  

 

22.   The post mortem examination reveals that the victim received 2cm x 

½ cm abrasion over left cheek. 3cm x 2 cm swelling over right scapular region. 

Swelling over left hand. Fracture over right third rib, fracture left 3, 4 & 5 rib. Both 

the pleural cavity was full of blood. There was laceration over middle lobe of left 

lung. Other organs are healthy. All the injuries described are anti-mortem in nature.  

  Thus it is seen that on the external part of the chest/ body there is no 

injuries. The fracture of ribs and laceration of lobe of lung are internal injuries. The 

PW9 said in the inquest report he only noticed simple injury mark in right side on the 

face below right eye. The dead body of the victim taken to the police station i.e. 7 
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kilometers away from the place of occurrence. On the next day the inquest was 

performed. No explanation given by the prosecution as to in what manner the dead 

body was taken to the police station and then to the hospital on the next day. The 

PW3 said that he did not notice much injury on the dead body and only notice the 

cheek swelling. The evidences of the prosecution reflected that the victim fell down 

on the lower wooden frame of the door, and it is possible that a person aged about 

65 years on falling on a hard piece of wood can receive the injuries described by the 

doctor. Even the doctor admitted that such types of injuries can be received if fallen 

on hard substance. 

 

23.  The prosecution witnesses have mentioned that on the day of 

occurrence the victim was drunk and the victim used to assault his wife (accused). 

Since the victim was a heavy drunkard and used to remain lying on the road after 

drunk often, it cannot be point out that the victim possessed a sound and healthy 

body. None of the prosecution witnesses mentioned specifically that on the day of 

incident it is only the accused who assaulted and caused the injuries to the victim. It 

is natural that if one beats another, the latter will resist. The acts of resisting assault 

and using force on the attacker are different. It is generally understood that a 

drunkard has very weak capacity to remain in standing position. It cannot be ruled 

out in the present case that victim under grasp of intoxication lost his balance and 

fell down on the wooden frame of the door and received the injuries.  

 

24.  In cases of commission of an offences, prosecution is required to 

prove the same beyond all reasonable doubt. Suspicion cannot take place of proof. 

Though the accused has not denied her presence in the house on the day of 

occurrence, it is for the prosecution to prove from all circumstances that it is the 

accused who assaulted the victim and as a result he died. The defence has created 

doubt regarding the recovery of the weapon of assault. One witness said that 

accused gave the stick to the police, but the I.O said that one eight year boy showed 

the stick. The said eight year boy not examined by the prosecution. The children 

(PW6 & PW7) of the accused turned hostile. They denied that they saw the accused 

assaulting the victim. None of the witnesses mentioned that they found the PW6 and 
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PW7 in the house when the victim died or fell down.    

  In Krishna Borua vs State of Assam (reported in 2015 (4) GLT 

936 the Hon‟ble Gauhati High Court observed as follows; “ 82. In view of what we 

have discussed herein before, we are of the opinion that though prosecution was 

successful in establishing a series of suspicion suggesting the involvement of the 

accused with the crime aforesaid, yet, such suspicion cannot take the place of proof 

because there is a gulf between proof and suspicion and unless such gulf is bridged 

by legal evidence, court is not competent to convict the accused person of the 

offence she was charge with. ” 

 

25.   In view of the above discussions and reasons it is held that 

prosecution has failed to prove the guilt of the accused beyond all reasonable doubt. 

As such, the accused Albisia Topno is acquitted and set him at liberty forthwith.  

 

26.  The seized lathi be destroyed. 

 

27.   The accused is inside the jail. She is allowed to go on bail of 

Rs.10,000/- (rupees ten thousand) only with a suitable surety of like amount.   

 

28.   Free copy of judgment be furnished to the accused. 

   Given under my Hand and Seal of this Court on this the 2nd day of 

July, 2019.  

  
                                                                                             (R Baruah) 
                                            Addl. Sessions  Judge (FTC),
                                 Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
  
         (R Baruah) 
Addl. Sessions  Judge (FTC), 
       Sonitpur, Tezpur                                     
 
Dictation taken and transcribed by me: 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 

 
Witnesses examined by the prosecution: 
 
 
1.PW1 – Smti Sislia Topno (informant) 

2.PW2 – Dr. Basanta Kandali, 

3.PW3 – Md Habibur Rahman, 

4.PW4 – Sri James Pulikar, 

5.PW5 – Md Ramjan Ali,  

6.PW6 – Sri Julius Topno, 

7.PW7 – Sri Amlus Topno, 

8.PW8 – Smti Achinta Topno, 

9.PW9 – Sri Keshab Ranjan Choudhury (IO), 

 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Post Mortem Report, 

2. Ext. 2 : Seizure list, 

3. Ext. 3 : Inquest report , 

4. Ext. 4 : FIR, 

5. Ext. 5 : Sketch Map, 

6. Ext. 6 : Charge Sheet, 

 

Material Exhibit No. 1- A lathi. 
 

 
                                                                                    (R Baruah) 
                                     Addl. Sessions  Judge (FTC),
                          Sonitpur,Tezpur. 
  


